
DEVELOPMENT AGREEMENT 

THIS AGREEMENT is made on the
5th May 2003

BETWEEN:
VICTORIAN RAIL TRACK


of level 17, 589 Collins Street, Melbourne 3000

in the State of Victoria

(the “Corporation”)

AND
TRANS-MIT PTY LTD
(ACN 12 100 711 957)
of Unit 14, 12-14 Miles Street, Mulgrave

in the State of Victoria

(the "Supplier")
RECITALS
A. The Corporation wishes to commission the provision of an Accounts Management and processing system known as “The Pre-Processor”.
B. The Corporation has issued a  Request for Tender No. VT 0125 which included Schedules A to N covering tender requirements.

C. The Supplier submitted a written response to the Request for Tender, dated 5/2/03 (including a Vendor Response, appendices and schedules) and subsequently clarified its response in an email dated 19 February 2003.

D. This Agreements sets out the basis on which Supplier will provide The Pre-Processor system.
IT IS AGREED that:

1. INTERPRETATION

1.1 In this Agreement:

"Acceptance Testing" means the acceptance testing in accordance with Schedule G to the Response to Tender and with each Payment Milestone in Schedule 1 of this Agreement.

"Agreement Material" means all information, materials and items brought or required to be brought into existence by or on behalf of the Supplier as part of, or for the purpose of performing the Commission and includes but is not limited to the Application Software,  Code, documents and data stored by any means;

"Application Software" means the computer programs, applets, scripts, code, database designs and configurations and documentation which are developed or delivered, or required to be developed or delivered, by the Supplier to meet, or in the course of meeting, the requirements and functionality set out in this Agreement or the Functional Specifications.
"Commission" means:

the creation, testing, modification and implementation of the Application Software;


the installation of the Application Software on the hardware specified, supplied and configured by the Corporation;
implementation of the Data Conversion Scope and Strategy,

in accordance with the Functional Specifications;

"Company Skill Profile" means the Supplier resources identified in Schedule D2 of the Response to Tender.

"Confidential Information" means:

(a) in the case of the Corporation, the Corporation Material, the terms of this Agreement and any other information identified by the Corporation as confidential information of or concerning the Corporation; and

in the case of the Supplier, the Supplier Material, the Agreement Material and any other confidential information of or concerning the Supplier;
but does not include any information which is at the time of this Agreement in the public domain, or which subsequently comes into the public domain other than as a result of a breach of this Agreement;

"Corporation Material" means all information, materials and items provided or procured by the Corporation to the Supplier for the purposes of this Agreement, including but not limited to documents and data stored by any means;

"Corporation's Project Officer" means, initially, the person named as such in Request for Tender VT 0125 and subsequently, such person advised in writing from time to time by the Corporation to the Supplier as holding this position;

“Data Conversion Scope and Strategy” means the data conversion requirements specified in Schedule M to the Response;

"Defect" means any failure of the Application Software to adhere to the Functional Specifications;

“Development Cost” means the development cost specified in Schedule N1 of  the Response ; 

"Development Schedule" means the development schedule specified in Schedule L1 to the Response;

"Final Completion Certificate" means a written notification by the Corporation in which it is certified that the Corporation is satisfied that the Application Software meets the Specifications;

"Final Delivery Date" means the date specified as such in the Development Schedule; 

“Functional Specifications” means the specifications described in the document incorporated in Schedule F to the Response titled “VT0125 The Pre-Processor Development”, and includes the Vendor Response Form;

“Key Payment Milestones” means the milestones and the corresponding payments described in Schedule 1 of this Agreement;

“Mandatory Requirements” means the mandatory requirements described in Schedule C to the Response;

“Milestone” means a milestone as described in Schedule 1 of this Agreement;

"Modification" means an addition to, reduction of, variation of or amendment to the Functional Specifications;

“Project Scope” means the Supplier’s role and scope of the project set out in Schedule F to the Response;

“Project Resources and Management” means the resources and organisation described in Schedule E1 to the Response; 

“Request for Tender” means the Corporations’ Request for Tender No. VT 0125;

“Resource Percentages” means the Company Skill Profile identified in Response to Schedule D2 and clarified in the e-mail of 19 February 2003.

"Response" means the Supplier's written response to the Request for Tender, dated 5/2/03 (including appendices and schedules);

"Site" means Level 4, 589 Collins Street, Melbourne, Victoria;

“Source Code” means the uncompiled code and the appropriate executable file for the Application Software;

"Specified Personnel" means the personnel specified in Schedule I3 to the Response as personnel required to undertake the Commission or part of the work constituting the Commission;

"Supplier" shall, where the context so requires, include the officers, employees, subcontractors and agents of the Supplier;
"Supplier Material" means all information, materials and items including the Application Software provided by the Supplier to the Corporation for the purposes of this Agreement.
"Supplier Personnel" means any officers, employees, subcontractors and agents of the Supplier used by the Supplier in performing the Commission and shall include the Specified Personnel;

"Supplier's Project Officer" means the person advised in writing from time to time by the Supplier to the Corporation as holding this position;

“Triggering Event” means if the Supplier ceases to be able to pay its debts as they become due, if the Supplier ceases to carry on business, if any step is taken to enter into any arrangement between the Supplier and its creditors, or if any step is taken to appoint a receiver, a receiver and manager, a trustee in bankruptcy, a liquidator, an administrator, a provisional liquidator or other like person of the whole or any part of the Licensor's assets, operations or business.

 “Vendor Response Form” means the document so titled, being the response form to the Functional Specifications;

"Warranty Period" means the six (6) month period following the date of issue of the Final Completion Certificate; and

"Working Day" means a day on which the majority of trading banks in Melbourne are open for business.

1.2 In this Agreement, unless the context otherwise requires:

a reference to:

(i) a person includes a corporation;

(ii) time is to local time in Melbourne;

(iii) a month means a period commencing on any day of a calendar month and ending on the day before the corresponding day in the next calendar month but if a corresponding day does not occur in the next calendar month the period shall end on the last day of that next calendar month;

(iv) "$" and "dollar" are references to the lawful currency of Australia;

(v) this "Agreement" includes its schedules.

2. PERFORMANCE OF COMMISSION

2.1 The Supplier must perform the Commission in accordance with this Agreement, the Project Scope, the Project Resources and Management, and the Functional Specifications.

2.2 The Supplier must use its best endeavours to perform the Commission in accordance with the time limits specified in the Development Schedule.

2.3 Without limiting the generality of the previous clauses, the Supplier must ensure that the Application Software satisfies the requirements of and meets the functionality set out in the Functional Specifications.

3. SUBCONTRACTING BY SUPPLIER
3.1 The Supplier shall be fully responsible for the performance of the Commission.

3.2 The Supplier must not, without the prior written approval of the Corporation, vary the Skill Profile or Resource Percentages.  In giving written approval, the Corporation may impose any such terms and conditions as it thinks fit, with which the Supplier and any Subcontractor must comply.

3.3 The Supplier must supply resources in accordance with the Company Skill Profile including Resource Percentages.

3.4 The Supplier must ensure that any sub-contractor engaged by the Supplier in relation to the Commission does all things reasonably necessary to give effect to this Agreement.

4. FEES

4.1 In return for performing the Commission, the Corporation will pay to the Supplier fees specified in accordance with the Key Payment Milestones.

4.2 
5. LIAISON BETWEEN THE PARTIES

5.1 The Supplier's Project Officer must liaise with and report to the Corporation's Project Officer in relation to the Commission as reasonably required by the Corporation's Project Officer during the period of this Agreement.

6. SUPPLIER PERSONNEL AND SPECIFIED PERSONNEL

6.1 Where Specified Personnel are unable to undertake work in respect of the Commission, the Supplier must notify the Corporation immediately.  The Supplier must provide replacement personnel acceptable to the Corporation at no additional charge and at the earliest opportunity.

7. ACCEPTANCE TESTING

7.1 Acceptance Testing shall be conducted for each Payment Milestone.

7.2 The Corporation must use its best endeavours to commence the Acceptance Testing for each Payment Milestone within 7 days after the Supplier advises the Corporation, in writing, that a Milestone has been completed. The Corporation will complete the Acceptance Testing within a period that does not affect the Supplier’s ability to meet the other project milestones.

8. DEFECTS

8.1 If, after or during Acceptance Testing (but prior to the issuing of the Final Completion Certificate pursuant to clause 10 FINAL COMPLETION CERTIFICATE), the Corporation detects a Defect it must notify the Supplier.

8.2 The Corporation’s Project Officer may at any time make a written report to the Supplier that the Corporation believes that the Application Software is defective and provide such details of the claimed non compliance with the Functional Specifications as the Corporation is reasonably able to provide.

8.3 If the Supplier does not believe that the Application Software is defective but is in fact a Modification this will be resolved by consultation between the Corporation and the Supplier. In the event that the issue cannot be resolved it will be dealt with under clause 20.

8.4 The Supplier must rectify the Defect notified to it by the Corporation as soon as possible and resubmit the compiled code for Acceptance Testing.

8.5 If after or during Acceptance Testing (but prior to the issuing of a Final Completion Certificate pursuant to clause 10), the System is found to be Defective, the Corporation may by written notice to the Supplier, or elect at the Corporation's sole discretion to:

(i) provide the Supplier with such further time as the Corporation deems reasonably necessary for the Supplier to procure and ensure that the System contains no Defects, or

(ii) subject to a reduction of the fees payable to the Supplier, accept the System or part thereof at the current level of capability and operation of the System with the Corrected System or any part thereof as being Defective.  The reduction in the fees payable to the Supplier shall be an amount, which is agreed by both parties.

9. MODIFICATIONS

9.1 The Corporation’s Project Officer may at any time make a written request to the Supplier to make a Modification.  The request must provide both details of the desired Modification and the desired result of the Modification.

9.2 If the Corporation's Project Officer requests the Supplier to make a Modification which in the Supplier's reasonable opinion might adversely affect the performance of the System or any part of it, the Supplier must immediately notify the Corporation's Project Officer in writing of that possibility.

9.3 If the Supplier reasonably believes a Modification is desirable or necessary for the Application Software to operate more efficiently or effectively or otherwise more adequately satisfy the Corporation's requirements, the Supplier must immediately suggest the Modification to the Corporation's Project Officer, in writing.  The suggestion must provide details of the Modification, including the expected result of the Modification.  The Supplier must provide further information about the suggested Modification as requested by the Corporation's Project Officer.

9.4 Upon receipt of a request for a Modification the Supplier must promptly provide to the Corporation's Project Officer a full written quotation specifying the impact of making the Modification.  The quotation must include any cost variations and resulting changes necessary to be made to the Development Schedule and such other information as the Corporation may reasonably require.  If the Corporation's Project Officer accepts the quotation, the Supplier must promptly make the Modification in accordance with the quotation.  The Specifications and the Application Software, as modified by the Modification, will then form the Specifications and the Application Software respectively for the purposes of this Agreement.
9.5 As soon as the Corporation has determined that Acceptance Testing for the Modification has been successful, the Supplier must issue an update of the source code on CD Rom to the Corporation.

10. FINAL COMPLETION CERTIFICATE

10.1 The Corporation must use reasonable endeavours to complete Acceptance Testing within the period nominated in the Development Schedule, such period to be extended by the period taken by the Supplier to rectify Defects.

10.2 As soon as the Corporation has determined that Acceptance Testing has been successful, the Corporation must issue to the Supplier a Final Completion Certificate and the supplier must issue a copy of the source code on CD Rom to the Corporation.

11. WARRANTY PERIOD

11.1 For the duration of the Warranty Period, the Supplier must at no additional cost to the Corporation provide to the Corporation the following services:

(i) advice and  assistance as the Corporation may reasonably require in relation to the structure, design and operation of the Application Software and the operation of the System; and

(ii) rectification of any Defects.

12. MAINTENANCE AND SUPPORT

12.1 


12.2 








12.3 
12.4 Following the Warranty Period, the parties agree to a Maintenance and Support Agreement based on work performed being charged on an hourly basis at the standard Supplier rate. The agreement will be for a period of three years and will be extended for further periods of one year by mutual agreement.
13. TRAINING AND DOCUMENTATION

The Supplier must provide to the Corporation the training and documentation specified in Schedule H to the Response.

14. INTELLECTUAL PROPERTY

14.1
All title to and intellectual property in the Supplier Material shall vest upon its creation with the Supplier as per Response to Tender Schedule F2.
14.2
A licence to utilise the Source Code may be granted to the Corporation if the Triggering Event occurs.

15. 
15.1 
16. CONFIDENTIAL INFORMATION

16.1 Neither party shall, without the prior written approval of the other party, disclose, provide or permit or cause to be disclosed, provide or permit access to any of the other party's Confidential Information to any third person.  In giving written approval, each party may impose such terms and conditions as it thinks fit.  This obligation shall survive the expiry or complete or partial termination of this Agreement.

16.2 Each party must ensure that the other party's Confidential Information is used, copied, supplied and reproduced only as necessary for the purposes of this Agreement or, in the case of the Corporation, for the purpose of using the System.

17. WARRANTIES OF SUPPLIER
16.1
The Supplier warrants that:

(i) the goods and services provided by the Supplier in relation to this Agreement will be of a standard fit for their intended purpose;

(ii) the Application Software will comply with the Functional Specifications after completion of the Commission;

(iii) the Mandatory Requirements will be satisfied;

(iv) no third party's Intellectual Property will be infringed by the creation or use of the Application Software or by any other goods or services supplied under this Agreement; 

(v) the Supplier Personnel are suitably qualified and competent for the Supplier to perform its obligations pursuant to this Agreement.

17.
TRIGGERING EVENT

17.1 If the Triggering Event occurs and the Maintenance Agreement has not expired, the Corporation can gain access to the Source Code by negotiating with the Appointed party. 

17.2 If the Triggering Event occurs and the Maintenance Agreement has expired, the Corporation will be granted a licence to use the Source Code fee of charge.

18. DEFAULT

18.1 

If the Supplier enters into any type of insolvency administration or liquidation; or causes (directly or indirectly) a receiver or receiver and manager or mortgagee's or chargee's agent to be 
18.2 appointed then the Corporation may, by written notice, immediately terminate this Agreement.

18.2 
Following termination under clause 18.1 the Corporation will not be obliged to make any further payment to the Supplier.  Termination will not affect the Corporation's right to pursue any other remedy against the Supplier.

19. INCONSISTENCY WITH SPECIFICATIONS

19.1
The terms of the Request for Tender and the Response shall be incorporated by reference into this Agreement.  In the event of any conflict or ambiguity between any of the constituent documents comprising this Agreement, the priority of the documents shall be as follows:

the terms and conditions of this Agreement;

the Schedules to this Agreement;

request for Tender as modified by the Response;

the Functional Specification.

20. RESOLUTION OF DISPUTES

20.1
Either party severally or both jointly must submit any dispute arising between them in relation to this Agreement to arbitration by a single arbitrator selected by agreement between the parties or, where agreement is not reached within 5 Working Days after notification by one party to the other party of a dispute, appointed by the Institute of Arbitrators Australia. The arbitration will take place in accordance with the “Rules for the Conduct of Commercial Arbitration” of the Institute of Arbitrators Australia and shall be binding on the parties.
EXECUTED as an agreement:

Signed for and on behalf of 
)

VICTORIAN RAIL TRACK
)
----------------------------------
in the presence of:
)
Signature

)


)
----------------------------------
Name of Signatory (Print)

--------------------------------------
Witness Signature

--------------------------------------
Name of Witness (print)

SIGNED FOR AND ON BEHALF 
Of Trans-Mit PTY.LTD.
)       ----------------------------------
in the presence of:
)
Signature


)







----------------------------------

--------------------------------------



Name of Signatory (Print)


Witness Signature

--------------------------------------

Name of Witness (print)

SCHEDULE 1

KEY PAYMENT MILESTONES
The commencement date is the 25th April 2003
	PAYMENT MILESTONES
	PROJECT DELIVERABLE
	PAYMENT

(% of Pre-Processor Development Cost)

	1
	· Conversion of existing TAS program with all the existing functionality except cash flow to the new database, data transfer and test.
· Completion of Data Conversion Plan and data conversion / migration strategy.

· Successful completion of any pilot conversion & verification processes for data migration

· Completion of Pre-Processor Database Design.

        (Week 6)
	· Replacement of TAS

· Approved Data Conversion Plan and migration strategy.

· Approved Pre-Processor Database Design.


	15%
$9,000

	2
	· Delivery of screen layouts for all functions.

· Presentation and walk-through
· Adding in the new functionality and test

       (Week 10)
	· Completion Certificate for proposed ‘Proof-of-Concept’.
· Added features available
	20%

$12,000


	3
	· Input data processes

· Delivery of report layouts with sample data.

· (Week 14)
	VicTrack Acceptance of Pre-Processor Edit system 
	20%
$12,000

	4
	Acceptance testing and cutover
       (Week 16)

	Cut-over to Pre-Processor

Acceptance of documentation & training
	25%
$15,000

	5
	Expiration of Warranty Period and satisfactory resolution of issues raised during warranty.
(Week 42)
	Fully operational
	20%
$12,000





SCHEDULE 24
Insurance Cover to be Maintained by the Supplier 

Insurance cover to the satisfaction the Corporations Project Manager to cover:

(
Public Liability:


Supplier and must provide an indemnity of at least five million dollars ($5 million) for any one occurrence or series of occurrences and have an appropriate cross liability clause.  It must cover all acts, statements and omissions of the Supplier, its subcontractors, agents, officers and employees, whether negligent or otherwise, which are in any way related to the carrying out of the Commission or which occur as a result of those persons being associated with the Commission.

(
Worker’s Compensation

Events which must be insured against under all workers compensation, “WorkCover” and similar legislation.  This insurance must be maintained in respect at least of all employees, officers, agents and subcontractors of the Supplier who are involved in the provision of goods and services to the Corporation.
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